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ANTI-RENTISM—JUDGE PARKER’S CHARGE. 


[Never in this country has there been a movement more alarming than the anti- 
rent movementin New York. The friends of law and order throughout the land, 
were looking most anxiously to see how the crisis would be met by the public autho- 
rities. It was met manfully. The supremacy of the law was nobly asserted and 
maintained. We take the utmost pleasure, therefore, in laying before our readers, 
from the New York Herald, the admirable charge of Judge Parker to the Grand Jury 
at Delhi. Enps.] 


GrnTLEMEN—It becomes my duty on the present occasion, in ac- 
cordance with long established usage, to call your attention to the 
state of the County, as regards crime, and to instruct you in regard 
to the duties that devolve upon you. We meet for the purpose of 
discharging our respective duties under very extraordinary circum- 
stances. For the first time, in the history of this State, a Court of 
Oyer and Terminer is opened in a County declared in a state of in- 
surrection. We find ourselves here surrounded by a military force, 
whose aid it was found necessary to obtain in order to enforce the 
law and preserve the public peace. Your jails are filled to over- 
flowing, and all around you have the evidences of anarchy and crime. 
It is certainly a most extraordinary state of circumstances to be pre- 
sented in any section of the Union, but least of all, would it be 
looked for here—in a County, which for nearly fifty years has been 
foremost in its attachment to the institutions of the country—which 
has been known abroad as containing a population industrious and 
virtuous, and comparatively free from crime. Yet this is the County 
now declared by the Executive of the State to be in a state of insur- 
rection. It iscertainly a most melancholy picture, that is thus pre- 
sented on all hands to your eye; and, great as always are the re- 
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sponsibilities that devolve upon a Grand Jury, they are infinitely 
increased on an occasion like the present. At all times your duties 
are of high importance, for you take the first step in the punishment 
of crime. You stand in the front rank in administering penal jus- 
tice. Ifyou falter in the discharge of your duty, crime goes unpun- 
ished, and the lives and property of the community are unprotected. 
It is, therefore, a most important duty that devolves upon the Grand 
Inquest of the County, but in the present circumstances, it becomes 
invested with far more than usual weight and solemnity, When the 
government of the country, and the very existence of our free insti- 
tutions have been perilled by rebellion in your midst, and which have 
been preserved only by the strong armof the law, aided by military 
force,—it seems to me that your duty cannot be discharged with 
perfect fidelity, without looking back upon the causes of this most 
unfortunate state of things. It is well known that this matter ori- 
ginated in the differences between landlord and tenant. A feeling 
of deep hostility against the leasehold titles that are held from the 
landlords, has pervaded a very large portion of the State. If that 
feeling had been manifested only in discussions of that question, either 
by individuals or associations—either by the public press, or by public 
meetings; if it had been confined to such discussions, no evil, but 
probably good, would have been the result. But it is deeply to be 
regretted that those residing on these leasehold farms, should have 
been so far misled as to place themselves in an attitude of resistance 
against the law,and thus violated, to the greatest extent, the rights 
of others. It is undoubtedly true, that a sympathy has been felt, 
throughout the whole community, for those who hold their farms by 
leasehold titles. ‘There was a general feeling that it was a kind of 
tenure not compatible with the nature of our institutions. It was 
regretted that it had existence. That sympathy would still have ex- 
isted, and still have encouraged those who held landed property by 
that tenure, to a fair and peaceable discussion of the subject, and 
contributed largely to a settlement of the differences that existed be- 
tween them and those landlords, if they had not proceeded to acts 
of violence, even to the shedding of blood. That has turned back 
the stream of sympathy. It cannot be expected that the sympathy of 
an honest community will be extended to those who violate the laws, 
and array themselves against the very government under which they 
live. Undoubtedly hundreds, thousands have have been misled in 
regard to the character of these titles. These lands were granted in 
large tracts, before the Revolution, by the colonial government. The 
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titles were given by the sovereign authority; and it is a principle re- 
cognized throughout the civilized world, that unappropriated lands 
belong to the State, and the right to give a title to them rests in the 
sovereign authority. Soit was here. These titles to large tracts of 
lands were thus granted to individuals, and at the time of the Revo- 
lution, the titles which had descended to others by assignment or 
devise, remained unchanged and unimpaired. The change of govern- 
ment does not change the title to individual property. In all cases 
it is recognized as still existing, especially in the case of those who 
hold allegiance to their country. And on this principle an act was 
passed in 1787, by the Legislature of this State, expressly recognizing 
these titles. It was only in cases where persons holding these lands 
had placed themselves in opposition to the power eventually estab- 
lished by the Revolution, that the lands were confiscated, and returned 
to the possession of the State. Much doubt has unquestionably been 
entertained by the tenants as to the validity of these titles. And it is 
to be regretted that lecturers from abroad should have come into 
your midst, and inculcated wrong notions in regard to these things. 
It is as necessary to the tenant as to the landlord, that titles for a long 
time held should not be disturbed. It is claimed that the tenant, 
when sued for rent, should be permitted to require that the landlord 
should prove his title—that is, that the tenant should be permitted to 
dispute his title. The law docs not permit it, and very wisely too, 
because the tenant enters under the landlord—his title is the title of 
the landlord, and if he defeats it, he defeats his own. The interest 
of the tenant in the land is in almost all cases far greater than that of 
the landlord. It is clear, that if the title of the landlord be defeated, 
that of the tenant must fall, and both lose their interest in the pre- 
mises. Besides, it is a principle recognized throughout the civilized 
world, that where land is held and possessed under any title for a 
certain length of time—twenty years in this State—the title should 
be regarded as established—as not open to controversy. A person in 
possession for twenty years, becomes the legal owner, even against 
the paper title not exerted or enforced within that time. And it is 
certainly a wise provision of the law. It would be dangerous to 
change the law at this time. You can readily perceive that very 
great evils would flow from any disturbance of titles, Here is a very 
large portion of your country, between the two branches of the Dela- 
ware: itis occupied under the Hardenburgh patent. Now, if a ques- 
tion were raised as to the validity of that title, where land has been 
held under it for sixty, seventy and eighty years, what would be the 
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consequence? If shown that originally the patent did not cover that 
land, it must go to the State, or into some other hands from the pre- 
sent proprietors, and, of course, the tenants entering under the land- 
lord, would have no title, and lose all their improvements. You 
perceive, therefore, that the greatest of all evils, so far as property is 
concerned, would fall on those tenants, if they were to succeed in 
defeating that long established title. And how much worse for that 
great number of farmers, thousands, perhaps, who own the soil them- 
selves, if that title were defeated. ‘They have all derived title un- 
der the Hardenburgh patent. ‘They would lose the labor of their 
whole lives, and the titles to their farms pass away. The law has 
wisely required, in all parts of the civilized world, that a lapse of 
time should put this questionat rest. Andit is by no means probable, 
that at this late day, the titles to these lands are to be disturbed, lead- 
ing to endless litigation and the ruin of thousands, It is idle to sup- 
pose that the Legislature can grant any relief against laws of that 
kind. The lease is executed by the landlord to the tenant, and a 
counter-lease is executed by the latter, recognizing the title of the 
former, and taking it from him, subject to the covenants of the lease. 
It is a solemn compact between them, and no Legislature can in- 
terfere with the rights either of the one or the other. Itis beyond 
its power to doso. An act of the Legislature that would declare a 
contract, fairly and honestly entered into, null and void, would be it- 
self void, because it would conflict with the provisions of the Consti- 
tution of the United States; and all Courts, from the highest to the 
lowest, would be bound to deny its validity. Vested rights cannot 
be infringed upon. If the conditions thus voluntarily assumed by the 
tenant be onerous; if desirable that he should be discharged from 
them, it must be done by compromise—by purchase-——by arrange- 
ment. But in no case can the law step in and declare such a con- 
tract between the parties void. I deem it my daty on the present 
occasion thus fully and frankly to explain the law as to these maiters; 
because I speak to the whole country through you, standing in a posi- 
tion in which I cannot possibly have any interest in a question of 
this kind. I deem it my solemn duty to speak plainly, and say to 
you what ought to be the opinion entertained of this subject, and 
if possible, to counteract the evil influences which have grown out 
of a wrong impression. Doubtless there are some means within the 
reach of the Legislature. They may modify the remedy, but they 
cannot interfere with the right. That is a power never conferred 
upon them by the people; and in a free government it never can be. 
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Doubtless the Legislature may abolish the law authorizing distress 
for rent in most cases, because that does not take away the right to 
collect it otherwise. ‘They may tax the rents accruing to the land- 
lord; and, above all, they have the power to declare that no such 
lease shall be hereafter exacted. Itis very much to be regretted 
that this latter remedy was not applied at the organization of the 
government of this State. Many of the evidences of feudal tenure 
were then abolished. “Knight service,” and various other things of 
that description, were abolished by the Legislature of that day. It 
is greatly to be deplored at the present time, that they did not 
then prohibit the execution of leases of this character, and thus 
have prevented the violence and resistance, with blood, that have 
grown out of these transactions. But it is not yet too late to pro- 
ceed in the matter. The past must be disposed of by the laws as 
they are: evils can undoubtedly be prevented in ihe future, by pro- 
hibiting any such leases. I regret to say, that in all the disorder and 
violence exhibited in this State, this County has occupied a promi- 
nence lamentable in the extreme. I should suppose that the deplorable 
effects that are evident upon the surface of things here amongst you, 
would restrain all from engaging hereafter in such transactions, 
Butone year since, I saw your County in a most flourishing con- 
dition——your green hills and beautiful valleys bore upon their face 
evidence of happiness hardly to be found elsewhere: it was a flour- 
ishing County, even under the leasehold system; and no County had 
gone forward more rapidly than this in the acquisition of wealth and 
enjoyment of social happiness. The contrast that is now presented 
is most deeply to be regretted. In portions of your County, I am 
told that the crops have not been harvested. Although Heaven has 
continued its blessings upon the labor of the husbandman, yet the 
husbandman—having in an evil hour been led to the commission of 
crime—having listened, perhaps, to foreign lecturers, and having 
been thus induced to place himself in an attitude of hostility to 
the law—has fled and left his crops to perish. And here the con- 
trast is equally striking. 

In a community where but little crime was manifested, hundreds 
now crowd your jails, awaiting trial—many of them, I regret to say, 
for a capital offence. It is surprising that things of this kind should 
exist in a government like ours—that a portion of the people should 
be found warring against theirown government—for it is here a 
government strictly of the people. If errors in legislation have been 
committed, you have the power to correct them. You can give 
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government aright direction. And yet strange as it seems, you 
find a portion of the people, placing themselves in open rebellion 
against that government refusing to enjoy the rich blessings pur- 
chased by the blood of their fathers, and placing themselves in a po- 
sition to destroy all the institutions that have thus far blessed them. 
This is, indeed, greatly to be regretted. There can never be ina 
free government—a government of the people, either necessity or 
excuse for treason. If there be any thing wrong, the ballot box is 
the place where redress is certain. The power is the people’s own. 
But it must always be peacefully exerted—never by force. It is 
certainly surprising that the tenantry should be found forgetting in 
their treason against the State, that if these designs were accomplished 
it would be infinitely worse for them than for the landlords. The 
law is more necessary to protect the tenant than the landlord. The 
tenant has much need of its protection. The rich and powerful can 
bring around them by their own wealth means of protection and self 
defence. Those less rich, and powerful look to the law for protec- 
tion. If their rights are violated they appeal to the law. Their lives 
and their property can never be protected except by and under the 
law, and it is therefore surprising that this resistance of the law—that 
this stroke against it—should emanate from those who have much more 
need of its protection than those under whom they hold. This most 
unfortunate subject, gentlemen, is the first that presents itself to you 
meeting here for the administration of criminal justice, and the one 
that will doubtless claim a large portion of your attention in the dis- 
charge of your duties as Grand Jurors. You should carefully survey 
the whole ground, and if an instance is brought before your notice 
of violation of the law, you will examine it firmly and fearlessly, but 
with due regard to the rights of the accused; and if you find that a 
crime has been committed, and you ascertain who has committed it, 
you will present that offence and its author before the Court by indict- 
ment; you will be instructed by the District Attorney as to the law 
in cases of this description. Several sections of the statute should be 
examined by you in order that you may understand perfectly the 
nature of the case, and the grade of crime. It is said, gentlemen, 
that the returns made of petit jurors by town officers, have not been 
honestly made in some cases; and this is intimately connected with 
the subject on which I have just addressed you. Into this you should 
carefully look. It is indispensable to a fair administration of justice 
that petit jurors should be returned by the returning officers in the 
towns, honestly, and it is your duty, a very high one, to look carefully 
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into that matter, and if you learn any instance in which the returns 
have been dishonestly made, you must present that case by indict- 
ment for trial. You will look carefully at all the offences, numerous 
as they may be, that have grown out of this state of things. "Wherever 
the law has been violated, it is your duty to present the offender for 
punishment. You will give to every complaint before you a full ex- 
amination, being careful not to present causelessly any individual 
orcase. It is impossible to say what may be the result of these trans- 
actions, unless Court and Juries discharge their duties with unshrink- 
ing fidelity. But of one thing we must, I think, be satisfied. The 
law will eventually triumph. Disorder may reign for atime. Offi- 
cers of the law may be resisted—nay, even their lives may be sacri- 
ficed whilst in the faithful discharge of their duty; but it is now evi- 
dent, I think,to the mind of every reasonable man, that the law will 
eventually triumph—that it will be enforced—that the guilty will be 
brought to punishment; and that it is idle in a community like this, 
to suppose that a comparatively few individuals, by placing themselves 
in resistance, can succeed in overturning the government, or defeating 
the execution of the law. The promptness with which the people of 
this County, after the late most unfortunate transactions, came for- 
ward and adopted the necessary measures for protecting against 
these aggressions, and arresting the offenders, is evidence that the law 
will triumph. After the late tragical occurrence, I learn that people 
from every town that was not disaffected, presented themselves ready 
to serve their country in any capacity in which their services were 
required, determined to enforce the law and to punish the aggressors; 
and those who thus voluntarily presented themselves were not Jand- 
lords. They had no personal interest in this question. They must 
have been prompted therefore by feelings of patriotism—by love of 
country—by a determination to sustain the institutions of their State; 
for they came forward without any interest in the question, aside 
from its public character, to peril their lives, if need be,in defence 
of their country, and the integrity of its laws and institutions, This, 
gentlemen, is the highest and most gratifying evidence that the law 
will triumph. We need not doubt as to the result. 

It may be that these difficulties may continue for a time. I trust, 
however, that there are already evidences of general submission to 
the law. It will be your duty to look into this matter fully, and to 
ascertain, if you can, the causes that have led to this state of things. 
You will therefore look carefully at the manner in which the ques- 
tion has been treated by the public press. That is a most power- 
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ful engine for good or for evil. It does much in this free country 
to sway public opinion; and it is to be protected in its freedom to 
any extent that may not be dangerous to the rights of the public, or 
of individuals. 'The public press has a right to publish all that is 
true, provided the publication be made with good motives and for 
justifiable ends. But it may transcend the limits of legal and safe 
exercise of its power. And if you discover, in reference to this ques- 
tion, any existence of licentiousness of the press—of publications not 
true, incendiary and inflammatory in their character, and intended to 
stir up sedition, it will be your duty to present such cases by indict- 
ment. The law gives you the power and authority to take up that 
question, and to ascertain whether the proper liberty merely has 
been exercised, or whether a few presses have gone still farther, and 
attempted by falsehood to sow sedition. It is not for me to express 
any opinion in this matter. I submit it to you. It is, however, gra- 
tifying to find that fresh evidence of the ascendancy of law and its 
triumph, is to be found in the fact that the public press generally, 
and with only a few exceptions, has been found on the side of the 
government, of law and of order. 


[The learned Judge then made the usual reference to the offences 
against the laws of the State—lotteries and usury, which required the 
attention of the Grand Jury, and concluded thus:] 


I do not deem it necessary to charge you more minutely with re- 
gard to the details of your duties, because, I see in this Grand Jury, 
men known to me for many years, and who are familiar with the 
duties which again devolve upon them. It is to be hoped that the 
result of your labors will tend powerfully to bring about a better state 
of things in your County. The demoralizing effect—the bad feelings 
between fellow citizens—the anarchy and ruin that flow from these 
outbreaks, you must see and deplore; and I doubt not, that in view 
of all this, you will be enabled to discharge your duty with such 
fidelity and success, as will be evidently influential in restoring peace 
and order. 
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Commonwealth v. Sherman—Proof of Identity. 


{From tuz Law Reporter ror Decemser, 1845.] 


Art the last October term of the Common Pleas in Lowell, Mass. a 
person was indicted under the name of Henry Sherman, for an as- 
sault, on Saturday, the 26th day of July last, upon the person of a 
little girl, of the age of twelve years, at Medford, and was also in- 
dicted for a similar assault at Newton, on Monday, 28th July, upon 
the person of another girl, aged thirteen. The assault in each in- 
dictment was alleged to have been with a felonious intent. As the 
same facts were relied upon in defence in each case, it was arranged 
between the counsel, that both cases should go to the same jury, 
and be tried together. At the very outset, it became manifest that 
the whole case turned upon a question of personal identity, and that, 
in fact, there was nothing else in controversy. The trial was con- 
ducted by A. H. Nelson, Esq., for the Commonwealth—Thomas 
Hopkinson and Seth Ames, Esgqs., for the defendant. 

The sufferer in the Medford case, testified that on the Saturday 
named, she was gathering berries in a field, in company with,a 
young woman, seventeen years of age, and a boy ten years, anda 
little girl still younger; that a man approached them, asked if her 
name was Ann—said her mother was looking for her, and offered to 
show her the way to the place where her mother was. She followed 
him unsuspectingly, till they reached a secluded place among the 
irees, when he assaulted her, threatening to kill her with a knife, if 
she made any noise. After desisting from the unavailing attempt to 
accomplish his brutal purpose, he asked her how she should de- 
scribe him; and she accordingly did on the spot describe him as 
pale-faced, dark-haired, &c., and dressed in dark-colored clothes, 
having a basket tied up in a red handkerchief. He then asked what 
was in the basket: to which she replied she did not know. He asked 
“if she came from the poor-house”—* whether she had father, bro- 
thers, mother, or sisters”—‘+ what sort of a coat he had on”—and 
threatened to “cut her ears off” ifshe ever told of it. He then got 
over the wall, and went towards Salem street. She testified most dis- 
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tinctly and positively, that the prisoner was the man—wearing at 
the trial the same dress, except pantaloons—and that she immedi- 
ately identified him at the jail, and before the magistrate who ex- 
amined him in Cambridge. 

Helen A. Gale (17 years old) testified that she was one of the 
party gathering berries—saw the man approach, heard what he said, 
and saw him go away, with the little girl following. She identified 
the prisoner with the same distinctness and positiveness, as the 
man; had no doubt on the subject now, or when she saw him at the 
jail, and before the examining magistrate. 

Mortier Gale (the little boy ten years old) confirmed this story in 
every particular, and knew the prisoner was the same man “ by his 
looks;” and described the dress and basket as the previous witnesses 
had done; and had seen and identified the prisoner at the jail and 
before the magistrate. 

John Butterfield, of Charlestown, testified that he was in charge of 
a section of the Maine Railroad, near the canal; that on Saturday, 
26th July, he saw a man in dark clothes, with a basket, &c., walking 
on the track of the road towards Malden, who asked some question 
about the cars, and passed on; that he had seen him in the neighbor- 
hood before, namely, on Thursday; that he thought, but was not con- 
fident, he had a light hat on,and that the prisoner was certainly the 
man; that he identified him at the jail, and had no doubt on the sub- 
ject. 

Isaac Wetherbee, who was employed on another section of the same 
Railroad, testified to having seen, on Saturday, a man going towards 
Malden, and inquiring about the cars. He had also seen him on 
Thursday or Friday; was struck with his personal appearance; 
thought at the time that his hair and eyes resembled those of his 
(witness’s) sister’s children; and gave the same confident testimony 
that the prisoner was the man. Both these witnesses professed to be 
as confident on that point as they should be of the identity of any 
person of their acquaintance. 

The sufferer in the Newton case then took the stand, and testified 
she and three other girls were gathering berries on Monday, the 28th 
July; that a man approached, asked if her name was Ann, and in- 
duced her to go away with him, by a story that a little child was cry- 
ing,and had lost her way. He then made an assault, threatening to 
kill her if she screamed; but her cries attracted assistance, and the 
miscreant took to flight. He had been about there some hour or so 
before he assaulted her. About a fortnight after she was taken by 
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her father to a room in the Spring hotel in Watertown, full of men, 
of whom many were strangers to her, and without any difficulty or 
doubt, identified the prisoner as the man who assaulted her. She 
now testified that he was the man; that she knew him by bis looks» 
pale face, dark hair, and described his dress; that he had a handker- 
chief bundle on the 28th July; that she noticed him in the morning, 
before he tried to entice her away. 

Lois Brigham, (about the same age,) confirmed the previous wit- 
ness in every particular, except as to the assault, which of course 
she did not see; was taken separate into the room at the Spring 
hotel, and there without hesitation identified the prisoner as the man. 

Europe Houghton lived near the spot; several times saw a man 
“lurking about” there between 10 and 12 A. M. on 28th July; did 
not speak to him, but noticed him particularly, because he wondered 
why he should be “lurking about;” at 2 or 3 o’clock saw the same 
man running at full speed: somebody cried “stop him;” he attempted 
to stop him, and pursued, but the man escaped in the woods. He 
distinctly and positively swore that the prisoner was the man. That 
on 14th August, the prisoner came on foot and alone to his house, 
and he (witness) knew him instantly to be the man; that he drank 
water at the well, inquired the way to Dedham, and on being told, 
said he was so far out of his way, they “had better cut his throat 
and bury him,” and then walked off. The witness and some of his 
neighbors immediately pursued, and overtook and arrested him, and 
carried him to Spring hotel, where he was identified by the girls, 
as already mentioned.’ That the prisoner when arrested, was walk- 
ing, not running; that on being told he must go back, he asked what 
for; and on being told that it was for abusing the girl (naming her) 
on the 28th July, he said he “never was in this State before.” 

Mrs. Houghton also saw the man lurking about on the 28th July, 
and he spoke to her. She heard the alarm, and saw him run away. 
She also identified him with the same positiveness as the other wit- 
nesees. 

Mr. Kent saw the prisoner after he was arrested, and rode with him 
to the Spring hotel, and led the girls separately into the room where 
the prisoner was with many other persons; put to each the question, 
“Can you point out the man?” and each pointed out the prisoner 
without hesitation, and without having had any previous explanation 
of the reasons why they were carried there; the prisoner at that time 
making no answer whatever. 

The prisoner denied the offence when arrested; said he was never 








94 Commonwealth v. Sherman. 


in that part of the world before; said that on 28th July he was in 
Keene, N. H., and could prove an “alibi,” and on that very day had 
entered his name on the stage book at Keene. The witnesses did 
not rely upon the voice as an element of certainty as to the prisoner, 
but said they “knew him by his looks,” his general appearance, 
complexion, hair, and height. 

Such being the testimony, it was with some degree of amazement 
and incredulity that the Court and Jury received from the prisoner’s 
counsel the information that they should prove that he was nor the 
man, and that the district attorney would not even go to the jury 
with the case—a prediction which was soon fulfilled to the letter. 

The first witness for the prisoner was Thomas F. Ames, of Keene, 
N. H., where he had lived for forty-two years past, and followed the 
business of saddle and harness maker. On Tuesday, 22d July, he 
went to Chesterfield (about ten miles west of Keene) to buy leather, 
and had not been there since. As he was about to return, he met 
the prisoner, (an entire stranger,) who was on foot, and wished to 
ride. He rode with him to Keene—had, of course, considerable con- 
versation, and left him at the Eagle hotel; saw him and spoke with 
him several times, nearly every day, until 28th; saw him and spoke 
with him on 26th July, at an exhibition of wild animals; sold him a 
small trunk, (which was produced by the prisoner in Court, and 
identified by the witnesses, by numerous peculiarities in the lining, 
&c. &c.;) saw him on Monday morning, 28th July, with the trunk, 
going towards the stage office—did not learn his name; he had on 
brown or checked pantaloons, very much worn and mended; never 
saw him again until he saw him in the dock in Court, at which time 
the prisoner recognized him and he the prisoner at once; fixed the 
dates by the bill of the leather and the charge of the trunk; and, in- 
dependently of the written papers, remembered that the caravan was 
at Keene, on Saturday of the same week in which he went to Ches- 
terfield. 

Lewis Campbell, of Keene, formerly register of deeds for the 
County of Cheshire, testified that, as Harrington, owner of the Eagle 
hotel, was afflicted with a lameness, he entered into his employment 
to assist in carrying on the business of the house; that the prisoner 
came there on Tuesday, 22d July; that witness took his meals at 
the same table, and every night gave him his candle at bed-time from 
that date till 28th July; knew it was the week when the caravan 
was there—knew the caravan was advertised for, and arrived on 
the 26th; did not learn the prisoner’s name; he had no apparent 
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business; knew that he came there the Saturday following the 19th 
July, at which time the witness commenced assisting Mr. Har- 
rington; never knew the prisoner before, or any thing about him; 
knew him, and was recognized by him the instant they saw each other 
in Court; knew that he left on the morning of the 28th, and never 
saw him again until they met in Court: he brought with him a large 
handkerchief bundle, and carried away with him a small black trunk. 

Daniel Watson, a native and citizen of Keene, and a clerk in the 
office of Chief Justice Parker, testified that he boarded at the Eagle 
hotel while the prisoner was there, and told substantially the same 
story as that detailed by Campbell. 

George Ward, owner and driver of the stage-coach between Keene 
and Concord, N. H., found the name of “* Mr. Sherman” on his re- 
gister, under date of 28th July; carried him on that day on the seat 
with himself; dined alone with him at Henniker; collected the sum 
of one hundred dollars of a debtor on the way, which was indorsed 
on the note “28th July” in his (prisoner’s) presence. The prisoner 
talked with him on that subject after they had renewed the journey; 
left the prisoner at the Columbian, in Concord, that night; saw him 
again on the morning of 29th July; did not again see him until he 
saw him in the dock in Court, and knew him, and was recognized by 
him at once. 

Thomas W. Stewart, a tailor, of Concord, N. H., identified the pri- 
soner as a man who applied to him to make up some cloth into pan- 
taloons, on the 29th of July; delivered the .pantaloons the same 
day at 5 o'clock P. M.; identified the pantaloons as the same 
which the prisoner at the time of the trial had on,and gave some 
particulars about them, by which he knew he was not mistaken. 
Was struck with the prisoner’s appearance when he first saw him, 
and thought he strongly resembled an acquaintance of his (Stewart’s.) 

M. D. Mec Conihee, of Merrimack, N. H., testified that the prisoner 
came on foot into Merrimack, in an afternoon, about the last of 
July or first of August; had considerable conversation with him; saw 
him the next morning, after breakfast, on foot, going in the direction 
of Nashua. 

These witnesses one and all identified the prisoner in the most 
positive terms. The counsel for the defendant, after declaring them- 
selves fully prepared to prove that from the 31st of July to the 13th 
of August he resided in Lowell, and lodged at the Howard house, 
announced to the Court that they felt convinced that they might 
safely rest the case where it then stood. 
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At this stage of the case, the Court intimated that if the assaults 
charged in the indictments, actually took place on the 26th and 
28th of July, the prisoner had made out a full defence, and notwith- 
standing the strength of the case against him, the alibi was incon- 
itrovertibly proved. The District Attorney then said, that unless he 
could make it appear that the assaults happened on the 19th and 
Qist of July, he should not feel it his duty to ask for a conviction. 
On.consultation it was found that the dates had been truly stated. 
That the outrages were in fact, committed on the 26th and 28th of 
July. A verdict was taken for the prisoner, by consent, and he was 
accordingly discharged. 

There was some reason to believe that the prisoner had borrowed 
the name of Sherman, as more convenient than his genuine patro- 
nymic. ‘There was moreover something in his appearance and 
manner that conveyed the impression that he was on the whole, un 
mauvais sujet. ‘This fact, and the circumstances that he travelled on 
foot and alone, may account in some degree for the confidence of 
some of the witnesses who testified against him. 

The witnesses on both sides testified honestly, and the discrepancy 
was certainly very extraordinary. ‘To some members of the profes- 
sion, the mystery seemed impenetrable, and some eagerly inquired, 
after the trial where the trick lay. His Honor, Judge Ward, pro- 
nounced it a case well calculated to shake all confidence in human 
testimony. But is it not, after all, a case in which, on a strict ana- 
lysis, the contradiction is apparent rather than real? The facts tes- 
tified to by the prisoner’s witnesses were matters about which it 
would be idle to say that there was room for mistake or exaggera- 
tion. On the other hand, the Government’s evidence only proved 
that the offender looked like the prisoner. The witnesses were con- 
fident that he was the man—they “ knew him by his looks.” In 
other words, the whole amount of their testimony was that they 
looked alike. When they said that he was the man, and that they 
were as certain of it as they could be in the case of any one of their 
neighbors or acquaintance, they incautiously swore to a conclusion 
which they had drawn from imperfect data. Notwithstanding the 
very remarkable fact, that the ruffian actually called his victim’s at- 
tention (in the Medford case) to his looks and dress, she can hardly 
be supposed to have been in a condition to view him with the accu- 
racy of a portrait painter. That there was some resemblance there 
can be no doubt—probably a strong one; vut it may have been a 
vague and slight similarity, like that which is continually making 
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people mistake, for the moment, one person for another. Both were 
strangers, on foot, alone, of a suspicious appearance, and perhaps 
wearing the haggard look of dissipation or weariness. How easily 
might the friends of the injured party, in the eagerness of their sym- 
pathy and honest indignation, feel sure that they had “ caught the 
rascal!” How easy it is to select the accused, the supposed felon, 
the friendless outcast, in a crowd of excited and exulting honest 
men! Confidence begets confidence, and the result is, at last a mass 
of testimony, that seems to sweep every thing before it, and leaves 
men perplexed and confounded if it should prove, as in this instance, 
to be a mistake after all. It is a lesson to witnesses to be careful, 
as well as honest; to swear to facts, and leave it to the Court and 
Jury to draw the inferences. 


Supreme Judicial Court, Maine, June, Adjourned Term, 1845, at 


Bangor. 
In true Marrer or Cuarites GitmMan. 


[From tue Law Rerorter ror Aveust, 1845.] 


By the 13th section of the 133d chapter of the Revised Statutes of Maine, Justices 
‘of the Peace are authorized to take depositions, and to compel the attendance 
of witnesses, and, upon their refusal to be sworn, to punish them for contempt, 
whenever any of the causes of taking exist, which are mentioned in the statute. 


A mittimus for contempt should set out distinctly, that a cause is pending in Court; 
that the deponent and adverse party were duly notified, and that a legal cause 
for taking the deposition exists, such as is described in the 4th section of the 
above mentioned chapter. 


Justices of the Peace have a limited jurisdiction, and, in taking depositions, act in # 
ministerial rather than in a judicial character, 


A commitment for contempt in refusing to testify, should be “until the witness is 
willing to testify,” and not for a limited time at all events. 


Cuartes Gian, a citizen of Quincy, Illinois, being on a visit at 
Bangor, Maine, was summoned to appear before Albert G. Wakefield, 
Esq. a justice of the peace of Penobscot county, at the request of 
Woodbridge Odlin, of Exeter, New Hampshire, and give his depo- 
sition, to be used in an action of the case pending between said Odlin 
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and Joshua W. Carr, formerly the sheriff of said county. The depo- 
nent appeared in obedience to the summons, and having been advised 
that the justice had no power to compel him to testify, declined testi- 
fying, alleging such supposed want of power as a reason, and also that 
he was not about to depart from the state before the session of the 
court where it was supposed the deposition was to be used. This re- 
fusal was repeated, and the justice considered the deponent in contempt 
therefor, and ordered him to be imprisoned in the county jail for the 
term of ten days. A mittimus was accordingly drawn up by the justice, 
setting forth that the plaintiff had applied to him for the summon; sthat 
it wasissued and duly served on the deponent—that the adverse party 
was duly notified, &c.—that deponent appeared and refused to testify, 
&c. It did not appear from the mittimus when the action was pend- 
ing, neither did it show that either of the causes for taking the depo- 
sition, as anticipated by the statute, existed. The mittimus was de- 
livered to the proper officer, who arrested the said Gilman, who, be- 
fore any actual imprisonment, sued out a writ of habeas corpus from 
the supreme court, where the matter was heard. 

Present, Justices Whitman and Tenny. 

Kent and Cutting in behalf of said Gilman, contended, 

Ist. That a justice of the peace had no authority under the Revised 
Statutes to compel the attendance of a witness to give his deposition, 
and appearing, to compel him to be sworn; that the 13th section of c. 
133 had relation only to the distance of the deponent’s place of abode 
from the place of trial, and only authorized the taking of a deposition 
when that distance was within thirty miles; that sections 36 and 37 
empowered certain persons therein mentioned to compel the atten- 
dance, but not the giving of a deposition, unless when brought before 
the magistrate on his capias. 

2nd. That the Mittimus was informal and void, because it did not 
contain the negation that the said Wakefield was “ interested in 
the cause or was or had been counsel or attorney in the same.” Sec. 
2;—because it did not state for what cause the deposition was to be 
taken;—because the magistrate had no jurisdiction, except for cause 
set forth in the 4th section, and that no such cause in fact existed in 
this case; and because the period of imprisonment was fixed at ten 
days, and not until the witness should be willing to testify. 

Mc Crinuts, on the other side, relied on the provisions of the 13th 
section of the 133d chapter, to support the Mittimus, and for the 
power exercised by the justice. 
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Per Curtam. It becomes unnecessary for us, in delivering our 
opinion, to examine and adjudicate upon all the points raised by the 
arguments; but, for the benefit of those who practise taking depo- 
sitions, we will observe, that Justices of the Peace, by the 13th sec- 
tion, of chap. 133, of the Revised Statutes, we think, are authorized 
to take the depositions and to compel the attendance of witnesses, 
and upon their refusal to be sworn, to punish them as for contempt, 
whenever any of the causes exist which are mentioned in the stat- 
ute. At their own peril they are to judge and to be satisfied that 
the cause is pending in court—that the deponent and the adverse 
party have been duly notified, and that a legal cause for the taking 
exists, such as is described in the 4th section, otherwise they have 
no jurisdiction, and their acts are wholly unauthorized. 

In the Mittimus, when issued for contempt, these facis are to be 
distinctly and truly alleged, and if untrue, the magistrate must be 
held responsible. But the point, on which we adjudge the Mit- 
timus, in other respects irregular and void, is, in its fixing a penalty 
of ten days’ imprisonment. Justices of the Peace have a limited 
jurisdiction, and in taking depositions they act in a ministerial rather 
than a judicial capacity. Their prerogative extends so far as to 
compel a witness to testify, and no farther, and the penalty should 
be commensurate with the object in view. Whenever the witness 
is willing to testify, and does testify, that object is obtained, and 
the cause of justice promoted, and no further reason exists for im- 
prisonment. Therefore, inasmuch as this Mittimus fixes the impri- 
sonment at all events, for the period of ten days, and not in the 
alternative, we adjudge the same to be void, and accordingly Mr. 
Gian is discharged from arrest. 


Vor. IIl.—No. 5. 27 
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In the Court of Quarter Sessions for the City and County of Philadelphia. 
September Sessions, 1845. 


In true Marrer or THE CoMMUNICATION OF THE GRAND JuRY. 


[From THE Pennsyivania Law Journat, ror December, 1845.] 


1. Grand juries: their powers and duties: mode of instituting criminal proceedings 
in Pennsylvania—ordinary and extraordinary. How far criminal proceedings 
may be had without a preliminary hearing: How far a grand jury can originate 
criminal proceedings, where no preliminary hearing of the accused has been had; 
and where neither Court nor Attorney General submits such inquiry to them. 


2. Where a grand juror prefers a charge against a citizen, and when neither the ac- 
cusing grand juror nor the body of the grand inquest, possess such knowledge of 
the crime and the offender, as will enable the inquest to make a legal present- 
ment of the offence, the Court will not summon and swear witnesses at the re- 

quest of the grand jury, to support such charge. They will, in such case, refer 
the accuser to the ordinary tribunals. 


Tue following opinion was delivered by the President of the 
Court, on Saturday, October, 4, 1845, all the judges being present 
and concurring. The character of the communication addressed by 
the grand jury to the court, is sufficiently set forth in the following 
opinion. 

Kine, President: On the 26th September, the grand jury presented 
a written communication to the Court, in which they state that it 
had been charged before them by one of their members, that Richard 
L. Lloyd and Benjamin E. Carpenter, had been guilty of certain of- 
fences against the 17th section of the act of the 16th of April, 1845, 
in that, being officers within the commonwealth, to wit, the said 
Lloyd, treasurer, and the said Carpenter, a member of the said board, 
they had at certain days and times converted to their own use, pub- 
lic money, entrusted to them for collection, safe keeping and dis- 
bursement, and had aided and abetted, or been accessory to such 
conversion by others: which said charges are now pending and under 
investigation before the grand jury. They further state, that to 
enable them to perform this duty, they require process to call before 
them such additional witnesses as they may deem necessary to exa- 
mine into the subject; and request the Court to make the necessary 
order for the procurement of such witnesses and evidence as they 
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may call for, and particularly for certain witnesses whom they name, 
and for the production of the books and vouchers of the Board of 
Health, for the payment of money since the passage of the said act, 
and the bills for the same. They also desire the Court not to regard 
this as a presentment, but as a mere communication. The immediate 
question before us, is whether we ought to compel the attendance of 
the witnesses named, and coerce the production of the books and 
papers enumerated in this communication. 

The first impression of this question, may not present it as one in- 
volving much intrinsic difficulty or importance. But a more careful 
view of the principles involved in the inquiry, and of the conse- 
quences that may flow from the precedent, established by a com- 
pliance with the requisition of the grand jury, must cause us to 
pause and ponder before we take the required step. Any and every 
innovation on the ancient and settled usages of the common law, cal- 
culated in any respect to weaken the barriers thrown around the 
liberty and security of the citizen, should be viewed with jealousy, 
and trusted with caution. Aware from the experience of the past, 
that the most dangerous and fatal assaults on public liberty have 
been perpetrated under the forms of law, and under the pretext of 
its vindication, the framers of our Constitution have interposed strong, 
and what they no doubt presumed, adequate guards against such 
abuses. “ The people,” says the declaration of rights, “shall be 
secure in their persons, houses, papers, and possessions from unreason- 
able searches and seizures; and no warrant to search any place, or 
to seize any person or things, shall issue without describing them, as 
nearly as may be, nor without probable cause, supported by oath or 
affirmation.” In all criminal prosecutions, the accused hath the right 
to be heard by himself and his counsel, to demand the nature and 
cause of the accusation against him, and to meet the witnesses face 
to face. These are solemn asseverations of the fundamental principles 
of civil liberty, admonishing those charged with the administration of 
justice, that while the Commonwealth demands vigorous execution 
of her humane criminal code, she seeks not its vindication, at the 
expense of the just rights of her citizens. 

For the purpose of more clearly indicating the principles by which 
we have been guided in coming to the conclusion about to be ex- 
pressed, it will be necessary to go into a somewhat elementary 
explanation of the manner in which by the laws of Pennsylvania, 
criminal proceedings are usually originated. This course is calcu- 
lated fo throw much light on the question for decision; by enabling 
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us to compare what has been done, with what is now required to be 
done; and thus to test its admissibility by principles, Criminal pro- 
ceedings in Pennsylvania, may be properly divided into ordinary and 
extraordinary. With the former or ordinary mode of procedure, 
every citizen of common intelligence is familiar. A warrant of ar- 
rest founded on probable cause, supported by oath or afirmation, is 
first issued against the accused by some magistrate having compe- 
tent jurisdiction. On his arrest, he hears * the nature and cause of 
the accusation against him,” listens to the testimony of witnesses 
“ face to face,” has the right to cross examine them, and may re- 
sort to the aid of counsel to assist him. It is not until the primary 
magistrate is satisfied by proof that there is probable cause that 
the accused has committed some crime known to the law, that he 
is farther called to respond to the accusation. He is then either 
bailed, or committed to answer before the appropriate judicial tri- 
bunal, to whom the initiatory proceedings are returned for farther 
action. On his return, the law officer of the Commonwealth pre- 
pares a formal written accusation, called an indictment, which with 
the witnesses named in the proceedings as sustaining the accusation, 
is sent before a grand jury composed of not less than twelve, nor 
more than twenty-three citizens, acting under oath, only to make 
true presentments; who again examine the accuser and his witnesses, 
and until at least twelve of this body pronounce the accusation to 
be well founded by returning the indictment a true bill, is the ac- 
cused called upon to answer, whether he is guilty or not guilty of 
the offence charged against him. No system can present more 
efficient guarantees against the oppressions of power or prejudice 
or the machinations of falsehood or fraud. The moral and legal re- 
sponsibilities of a public oath, the liability to respond in damages for 
a thalicious prosecution; are cautionary admonitions to the pro- 
secutor at the outset. If the primary magistrate.acts corruptly or 
oppressively, in furtherance of the prosecution, and against the 
truth and justice of the case, he may be degraded from his judgment 
seat. By the opportunity given to the accused of hearing and exa- 
mining the prosecutor and his witnesses, he ascertains the time, 
place, and circumstances, of the crime charged against him, and 
thus is enabled, if he is an innocent man, to prepare his defence, a 
. thing of the hardest practicability, if a preliminary hearing is not af- 
forded to him. For how is an accused effectively to prepare his 
defence, unless he is informed, not merely what is charged against 
him, but when, where, and how, he is said to have violated the 
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public law? It is not true, that a bill of indictment found, without 
a preliminary hearing, furnishes him this vital information. It prac- 
tically neither describes the time, place nor circumstances, of the 
offence charged. Time is sufficiently described, if the day on which 
the crime is charged, is any day before the finding of the bill, 
whether it is the true day of its commission or not. Place is suffi- 
ciently indicated, if stated to be within the proper county, where 
the indictment is found: and circumstances are adequately detailed, 
when the offence is described according to a certain technical formula. 
Hence the inestimable value of preliminary, public investigations, by 
which the accused can be truly informed, before he comes to trial, 
what is the offence he is called upon to_respond to. It is by this 
system that criminal proceedings are ordinarily originated. Were 
it otherwise, and a system introduced in its place, by which the first 
intimation to an accused of the pendency of a proceeding against him, 
involving life or liberty, should be given, when arraigned for trial 
under an indictment; the keen sense of equal justice, and the innate 
detestation of official oppression which characterize the American 
people, would make it of brief existence. It is the fitness and 
propriety of the ordinary mode of criminal procedure, its equal jus- 
tice to the accuser and accused, that render it of almost universal 
application to our own criminal courts, and make it unwise to de- 
part from it, except under special circumstances, or pressing emer- 
gencies. : 

These specialties give rise to the extraordinary modes of criminal 
procedure which will now be considered. 

The first of these is, whcre criminal courts of their own motion, 
call the attention of grand juries to, and direct the investigation of 
matiers of general public import, which, from their nature and 
operation in the entire community, justify such intervention. The 
action of the courts on such occasions, rather bears on things than 
persons; the object being the suppression of general and public 
evils, affecting in their influence and operation communities rather 
than individuals; and therefore, more properly the subject of gene- 
ral than special complaint. Such as great riots, that shake the 
social fabric, carrying terror and dismay among the citizens; gene- 
ral public nuisances, affecting the public health and comfort; mul- 
tiplied and flagrant vices, tending to debauch and corrupt the pub- 
lic morals, and the like. In such cases, the courts may properly, in 
aid of inquiries directed by them, summon, swear, and send before 
the grand jury, such witnesses as they may deem necessary to a full 
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investigation of the evils intimated, in order to enable the grand jury 
to present the offence and the offenders. But this course is never 
adopted in case of ordinary crimes, charged against individuals. Be- 
cause, it would involve, to a certain extent, the expression of opinion 
by anticipation, on facts subsequently to come before the courts for 
direct judgment; and because such cases present none of those 
urgent necessities which authorize a departure from the ordinary 
course of justice. In directing any of these investigations, the court 
act under their official responsibilities, and must answer for any step 
taken, not justified by the proper exercise of a sound judicial dis- 
cretion. 

Another instance of extraordinary proceedings, is where the 
attorney general ex-officio prefers an indictment before a grand jury, 
without a previous binding over or commitment of the accused. 
That this can be lawfully done, is undoubted. And there are occa- 
sions where such an exercise of official authority would be just and 
necessary, such as where the accused has fled the justice of the State, 
and an indictment found may be required previous to demanding 
him from a neighbouring State, or where a less prompt mode of pro- 
ceeding might lead to the escape of a public offender. In these, how- 
ever, and in all other cases, where this extraordinary authority is 
exercised by an attorney general, the citizen affected by it is not 
without his guarantees. Besides the intelligence, integrity, and in- 
dependence, which always must be presumed to accompany high 
public trust, the accused unjustly grieved by such a procedure, has 
the official responsibility of the officer to look to. If an attorney 
general should employ oppressively this high power, given to him 
only to be used when positive emergencies or the special nature of 
the case require its exercise, he might be impeached, and removed 
from office for such an abuse. The court, too, whose process and 
power are so misapplied, should certainly vindicate itself, by protecting 
the citizen. In practice, however, the law of the Commonwealth, 
always exercises this power cautiously; generally under the direc- 
tion of the courts, and never, unless convinced that the general public 
good demands it. 

The third and last of the extraordinary modes of criminal proce- 
dure known to our penal code, is that which is originated by the 
presentment of a grand jury. A presentment, properly speaking, 
is the notice taken by a grand jury of any offence from their own 
knowledge or observation, without any bill of indictment being laid 
before them at the suit of the Commonwealth. Like an indictment, 
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however, it must be the act of the whole jury, not less than twelve 
concurring in it. It is, in fact, as much a criminal accusation as an 
indictment, except that it emanates from their own knowledge, and 
not from the public accuser, and except that it wants technical form. 
It is regarded as instructions for an indictment. That the grand jury 
may adopt such a course of procedure without a previous preliminary 
hearing of the accused, is not to be questioned by this court. And 
it is equally true, that in making such presentment, the grand jury 
are entirely irresponsible either to the public or to individuals ag- 
grieved; the law giving them the most absolute and unqualified in- 
demnity for such an act. Had the grand jury on the present occa- 
sion made a legal presentment, of the parties named in their com- 
munication, the court would, without hesitation, have ordered bills of 
indictment against them, and would have furnished the grand jury 
with all the testimony, oral and written, which the authority we are 
clothed with would have enabled us to obtain. While the power of 
presentment is conceded, we think no reflecting man would desire to 
see it extended a particle beyond the limit fixed to it by precedent 
and authority. It is a proceeding which denies the accused the 
benefit of a preliminary hearing; which, in consequence of being 
instituted without a prosecutor, prevents him from demanding the 
endorsement of the name of the prosecutor on the indictment before 
he pleads, a right he possesses in every other case, and which takes 
away all his remedies for malicious prosecution, no matter how un- 
founded the accusation on final hearing may prove to be. A system 
which certainly has in it nothing to recommend its extension. 

In thus describing the various kinds of what we have called ex- 
traordinary criminal proceedings, it will be perceived we have dis- 
covered none analogous to that before us. It has neither originated 
from an enquiry directed by the court, nor from an ex-officio indict- 
ment by the attorney general; nor from a presentment by the grand 
jury. The two first of these it obviously is not, and the last the 
grand jury tell us with great distinctness, they do not intend it to be. 
What then is the true position of things before the grand jury at 
the point at which our aid is invoked? One of their number has 
preferred a charge before the body, against two respectable citizens 
holding responsible public trusts, which, if established, in law and 
in fact, must consign them to the penitentiary for not less than six 
months, nor more than five years. The accuser does not seem to 
be.in possession of facts adequate to induce the grand jury to make 
a legal presentment of the offence and the offender. And we are 
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invoked to supply the deficiency, by compelling the attendance of 
certain members and officers of the board of health, and the pro- 
duction of the books and papers of that public corporation, in order 
to enable the grand jury to ascertain whether this charge so pre- 
ferred, is sufficiently well founded to require the presentment of the 
accused. We assume, that without the adduction of the testimony 
required, and the elimination from that testimony of farther proofs 
of -guilt, the grand jury are unable to make a presentment. Because 
if within their own body they had sufficient proofs, they would of 
course have made an absolute presentment and not a communication 
asking aid. A compliance with this request is the concession of the 
principle that grand juries have authority on their own motion to 
entertain criminal accusations against individuals, not given them in 
charge by the court; not exhibited by the attorney general on his 
official responsibility, and not sufficiently existing in their own know- 
ledge to justify a presentment. 

This is a grave question, involving results of the most vital cha- 
racter in the administration of criminal jurisprudence. In recog- 
nizing now, the propriety of the requisition of the grand jury and 
our obligation to comply with it, we establish a precedent, determin- 
ing that each and every member of this and every future grand 
jury, may ex-officio prefer criminal charges against any citizen, and 
that although the accuser possesses no adequate knowledge from 
which the grand jury can make a presentment, the court is required 
to supply this knowledge, by compelling the adduction of persons 
and papers in support of the charge. When we reflect that penal 
accusations in this shape, must necessarily be secret, affording the 
accused no information of their existence until they assume the shape 
of an indictment; when we reflect that no opportunity is given the 
accused of hearing, in the first instance, what is testified against 
him, nor any means of ascertaining the nature, time, place and 
circumstances of the offence attributed to him; when we reflect 
that the accusation is made without responsibility, be the charge 
vexatious, humiliating and degrading to the last degree; there cer- 
tainly should be some direct and binding authority establishing the 
orthodoxy of such a doctrine, before we should adopt it. 

We are without such judicial precedent in the courts of this Com- 
monwealth. And on principle we are of opinion, that such a mode 
of procedure adopted by grand juries in Pennsylvannia, would be 
alike dangerous to the safety of the citizen, as it would be destruc- 
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tive of that vencration and respect which ever attaches to this dig- 
nified body, when moving within the limits of its appropriate orbit. 
Grand juries are high public functionaries, standing indifferent 
between accuser and accused. They are the greatest security to 
the citizen against vindictive prosecutions, either by Government 
or by political partizans, or by private enemies. In their indepen- 
dent action, the persecuted have found the most fearless protec- 
tors; and in the records of their doings are to be discovered the 
noblest stands against the oppression of power, the virulence of 
malice, and the intemperance of prejudice. These elevated func- 
tions do not comport with—the position of receiving individual 
accusations from any source, not preferred before them by the 
responsible public authorities, and not resting in their own cog- 
nizance sufficient to authorize a presentment. Nor should courts 
give unadvisedly aid or countenance to any such innovations. For 
if we are bound to send for persons and papers to sustain one 
charge by a grand juror before the body against one citizen, we 
are bound to do so upon every charge which every other grand 
juror, present and future, following the precedent now sanctioned, 
may think proper hereafter to prefer. It is true, that in the exis- 
ting state of our social organization, but partial and occasional 
evils might flow from grand juries receiving, entertaining, and act- 
ing on criminal charges against citizens, not given them in charge 
by the public authorities, nor within their own cognizance. But 
we cannot rationally claim exemption from the agitations and ex- 
citements which have at some period of its history convulsed every 
nation. ‘Those communities which have ranked among the wisest 
and the best, have become, on occasions, subject to temporary po- 
litical and other phrenzies, too vehement to be resisted by the 
ordinary safeguards provided by law for the security of the inno- 
cent. Under such irregular influences, the right of every member 
of a body like a grand jury, taken immediately from the excited 
mass, to charge what crime he pleases, on whom he pleases, in the 
secret conclave of the grand jury room, might produce the worst 
results. It is important also, in the consideration of this question, 
to be borne in mind, that the body so to be clothed with these 
extraordinary functions, is perhaps the only one of our public 
agents that is totally irresponsible for official acts) When the 
official existence of a grand jury terminates, they mingle again 
with the general mass of other citizens, intangible for any of their 
official acts, either by private action, public prosecution, or legis- 
Von. Il. 28 
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lative impeachment. That the action of such a body should be 
kept within the powers clearly pertaining to it, is a proposition 
self-evident; particularly where a doubtful authority is claimed, 
the exercise of which has a direct tendency to deprive a citizen 
of any of the guarantees of his personal rights, secured by the 
constitution. Our system of criminal administration is not subject 
to the reproach that there exists in it an irresponsible body with 
unlimited jurisdiction. On the contrary, the duties of a grand jury, 
in direct criminal accusations, are confined to the investigation of 
matters given them in charge by the court; of those preferred be- 
fore them by the attorney general; and of those which are suffi- 
ciently within their own knowledge and observation to authorize 
an official presentment. And they cannot, on the application of 
any one, originate proceedings against citizens, which is a duty 
imposed by law on other public agents. This limitation of au- 
thority we regard as alike fortunate for the citizen and the grand 
jury. It protects the citizen from the persecution and annoyance 
which private malice or personal animosity, introduced into the 
jury room, might subject him to. And it conserves the dignity of 
the grand jury, and the veneration with which they ought always 
to be regarded by the people, by making them the umpire between 
the accuser and the accused, instead of assuming the office of the 
former. 

We have less difficulty in coming to these conclusions, from the 
consciousnes that they have no tendency to give immunity to the 
parties named in the communication of the grand jury, if they have 
violated any public law. ‘The charge preferred by the grand juror 
alluded to in the communication, is clear and distinct. It is one 
over which every committing magistrate of the city and county of 
Philadelphia has jurisdiction. Any one of this numerous body may 
issue his warrant of arrest against the accused, his subpcena for 
the persons and papers named, and may compel their appearance 
and production. And if sufficient probable cause is shown, that 
the accused have been guilty of the crimes charged against them, 
he may bail or commit them to this Court. The differences to 
the accused between this procedure and that proposed, are, that 
before a primary magistrate, the defendants have a responsible 
accuser, to whom they may look, if their personal and official cha- 
racters have been wantonly and maliciously and falsely assailed. 
They have the opportunity of hearing the witnesses, face to face. 
They may be assisted by counsel in cross examining those wit- 
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nesses, and sifting from them the whole truth. And not the least, 
they by this means know what crime is precisely charged against 
them; and when, where, and how, it is said to have been perpe- 
trated—rights which we admit and feel the value of, and of which 
we would most reluctantly deprive them, even if we had the legal 
authority to do so. 

On the whole, we are of ovinion, that we act most in accordance 
with the right of the citizen, most in conformity with a wise and 
equal administration of the public law, by declining to give our 
aid to facilitate the extraordinary proceedings proposed against 
the parties named in the communication of the grand jury; and by 
referring any one, who desires to prosecute them for the offences 
charged, to the ordinary tribunals of the Commonwealth, which 
possess all the jurisdiction necessary for that purpose, and can 
exercise it, more in unison with the rights of the accused, than 
could be accomplished by the mode proposed in the communication 
of the grand jury. 

In giving the results of our united and unanimous reflections, on 
this important question, we probably may have used expressions 
which might be construed into a reflection on the grand jury. We 
most distinctly disclaim any such intention. We believe the 
grand jury to have acted throughout, with the most perfect consci- 
entiousness and integrity; and to have had no desire either to usurp 
a jurisdiction not given to them by law, or to infringe upon any 
legal right possessed by the accused. We believe them to have 
come into this Court seeking through their communication, to 
know from us, what the law of the Commonwealth on this subject 
is; and desiring and intending when they had ascertained, to con- 
form to it. They had the clear right to ask for instruction; and 
our duty is as clear, to impart it. The manner in which this in- 
struction has been asked, is both respectful and decorous; and our 
answer is given in the same spirit, and we trust will be so re- 
ceived. 








Clinion Common Pleas, Ohio. November Term, A. D. 1845. 
Josern Rare vs. James H. WiLKerson. 


[Rerortep by F, P. Lvcas.] 


A note payable when James K. Polk should be elected President of the United 
States, is valid, it being averred and proven that the election so terminated. 


Tue declaration contains two counts, 
1. On a note in these words— 
Clarksville, Oct. 1st, 1844. 


Due Joseph Rapp, fifteen dollars, when James K. Polk is elected 
President of these United States, for value received. 


JAMES H. WILKERSON.” 


9. For goods sold and delivered, to wit, one Clock of the value 
of fifteen dollars. 


Defence, that the contract was a bet on the Presidential Election. 
Evidence disclosed the following facts. At the date of the note, 
Plaintiff was a pedlar of clocks. Both before and after his arrival 
with a load of them in Clarksville, he offered to sell on the follow- 
ing terms ;—For ten dollars cash in hand, or fifteen on time, until 
Mr. Polk was elected President. That a like difference was usual 
between cash and credit. Some witnesses understood him to say, 
if Mr. Clay was elected he was to have nothing. Defendant pur- 
chased a clock on the latter terms, which was immediately carried 
to and put up in his house, where it has remained in his possession 
ever since the contract. That after Mr. Polk’s election, about 
Christmas, 1844, Plaintiff called on Defendant for pay for his 
clock, which was promised in a week from that time. The exe- 
cution of the note which is copied in the declaration and offered 
in evidence, was admitted, and also that the event upon which it 
was payable, had happened previous to the commencement of the 
suit before the Justice of the Peace. 

Hinxson and Lucas for Plaintiff, cited, 1 Scammon, Ill. R. 577; 
3 do. 525, 532; 12 Johnson 35. 

R. B. Haruan, for Defendant. The note on which this suit is 
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brought, originated in a gambling transaction; a bet laid upon the 
Presidential election. This is made evident by the proof. The 
note itself is evidence of it. 

Such transactions come within the very letter of our Statute. 
They are just such mischiefs as the Statute was intended to up- 
root. 

If the proof establishes a bet, the Plaintiff cannot recover. A 
bet upon an election is prohibited by our Statute, under a penalty. 
Swan’s Col. Stat. 254, sect. 1. Such a bet is void at common law, 
9 Cowen’s Rep. 149 & note; 4 Johns R. 434; 1 T. R. 56. 

Plaintiff’s Counsel have shown that in Illinois a bet upon the 
President’s election may be recovered. But Illinois stands alone 
upon this question. In that state there is no Statute against bet- 
ting upon the election of President. Betting upon the election of 
State officers is prohibited, and cannot be recovered. 

A court of justice should not take cognizance of betting cases. 
They are not bound to do so. In England, and I believe, in some 
of the States of this Union, the Courts have refused to try such 
causes. 

Hinxson and Lucas in reply. 

This contract does not fall within the prohibition of any Statute 
of Ohio, nor is there any analogy between it and such as have 
been declared void by any judicial decision, entitled to the favo- 
rable consideration of the Court. To constitute a wager, each 
party must hazard something. Value is never received, unless by 
a winner. Here the Defendant receives his value in hand, which 
can never be taken from him by the happening of the event upon 
which he promises to pay. Contracts of this kind have always 
been held valid. The only question is as totime. The event 
having happened, the action is clearly sustained on the note itself, 
and his subsequent promise places Defendant’s liability beyond 
all doubt, under the proof for goods sold and delivered. 

Judgment for Plaintiff, for $15.60, and costs. 


(A Bill of Exceptions was taken on the part of the Defendant; 
but it has not yet been taken up; if it should be, due notice of the 
decision will be given.) 











Athens County, Ohio. Supreme Court, Dec. 15th, 1845. 


BEFORE JUDGES READ AND HITCHCOCK. 


Mapison Houtmes v. Pickertnc & CarteErv—In Error. 
[Rerortep sy O. W. Brown.] 


A bye-law ofa Toll Bridge Company, prohibiting the dragging of timbers, stone, &c. 
over its bridge, and requiring such articles to be raised on wheels, or otherwise 
is a reasonable and valid bye-law and may be enforced. 


A contract by the company with a passenger to receive of him a gross sum for the 
year in lieu of tolls by the trip, does not preclude the company from enacting rea- 
sonable bye-laws to regulate the manner of crossing its bridge. 


Whether such bye-laws are properly adopted, and are reasonable and valid, are ques- 
tions of law to be decided by the Court, and not questions of fact for the jury. 


Tis was an action on the case brought by the defendants in er- 
ror, against the Plaintiffs in error for stopping their team, and _pre- 
venting its crossing the West Toll Bridge at Athens, and was origi- 
nally brought before a Justice of the Peace, at the October term, 1842, 
of the Common Pleas. ‘The Plaintiffs below obtained a verdict and the 
Defendant filed his bill of exceptions, which shows the following facts. 
In the early part of January, 1841, the defendant, as gate keeper of 
said bridge, agreed with plaintiffs to receive of them ten dollars, in 
lieu of tolls for the year 1841, for the crossing of the plaintiffs, their 
teams, horses, &c., nothing being said about the manner of crossing 
—that under a similar contract in 1840, with the former gate keeper, 
plaintiff had been permitted to haul timber over said bridge, sup- 
ported on wheels only at the forward end, and there was no distinct 
proof of any objections having been made thereto, prior to, or at the 
time of the making of said contract, with defendant. That on the 
16th January 1841, after the date of said contract, the directors of the 
“ West toll bridge company of Athens,” to which company said bridge 
belonged, enacted a bye-law prohibiting the dragging of timber, stone, 
&c., over said bridge, and requiring all such loads to be raised on 
wheels or otherwise, and prohibiting the passage of any loads over 
said bridge not chargeable with tolls under their act of incorpora- 
tion. That the 8th sec. of said act, (Ohio Local Laws,) con- 
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ferred upon said company the power “to adopt such bye-laws, rules 
and regulations for the government of the same, as are not inconsist- 
ent with the constitution and laws of the United States and of the 
State.” Thatin August, 1841, the defendant stopped, and prevent- 
ed the team of the plaintiff from crossing said bridge with a heavy 
piece of timber, supported by wheels only at the forward end, in vio- 
lation of said bye-law, of which plaintiff had repeated previous notice, 
which stopping was the act complained of by the plaintiffs. 


The Court charged the jury that plaintiffs having been permitted 
to haul timber in this way the previous year without objection, they 
had a right to haul in the same manner, and that any regulation made 
by the Bridge Company after the date of said contract, could not 
affect this right. 


The defendant asked the Court to instruct the jury that by virtue 
of their act of incorporation and the general law of the State, (Swan’s 
Statutes, 163,) as well as inherently for the preservation of their prop- 
erty, said company had a right to adopt said regulation, and to en- 
force it, and that said defendant was justified in stopping said team, 
which instruction was refused. 


At the November term, 1843, of the Supreme Court in Athens 
County, before Judges Read and Burchard, this case was heard on 
error upon a transcript of the record in Common Pleas, the judgment 
was reversed and the case remanded. 


At the February term, 1844, of Common Pleas, there was a trial 
by jury, a verdict for plaintiffs, and a second bill of exception taken 
by defendant, which differs from the first only in the instructions to the 
jury, which were “that the plaintiffs, at the time they made their con- 
tract for using the bridge for the year to come, as nothing was said as 
to the maner in which they should haul their timber across the bridge, 
had a right to expect that they should occupy the bridge in the same 
way, and haul their timber across in the same manner for the year to 
come as they had in the year past, and that they had a right to so cross 
and pass, unless the manner in which they were taking their timber 
across said bridge, was unreasonable and injurious to said bridge, 
which, if it was, the stockholders might prohibit. But if their mode 
of using was not injurious, the stockholders could not, after the con- 
tract was made, pass a bye-law to require plaintiffs to cross the bridge 
in any different manner from that one they had been in. the habit of 
crossing the previous year, by suspending their timber, unless the man- 
ner was injurious to the bridge.” 
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The defendant asked for the same instructions as upon the former 
trial, and was refused. 

At the December term, 1845, of the Supreme Court, this cause was 
again heard on error, and it was held, “That there is error in this, 
that the court refused to charge the jury that the same bye-law of 
said bridge company was properly adopted and might with propriety 
be enforced, the Court being of opinion that the question whether a 
bye-law of a corporation is a valid act, is a question of law to be de- 
cided by the Court, and not a question of fact to be left to the jury.” 
Judgment reversed, and cause now ended for the proceedings. 

A. G. Brown & O. W. Brown, for plaintiff in error. 

Wma. Watt & Joun Wextcu, for defendant. 


The second writ of error was allowed in open Court, at the November Term, 1844, 
before Judges Wood and Lane. 





SELECTIONS FROM 7 METCALF’S (MASS.) REPORTS. 


Assumpsit. Where a part owner of a vessel and cargo mortgages 
his share thereof, and afterwards he and the other owners appoint an 
agent to sell the whole cargo, such agent, after selling the cargo 
and receiving the procecds, is liable to the mortgagee, in an action for 
money had and received, for the mortgagor’s share of those proceeds. 
Milton v. Mosher, 244. 


Bankrupt. <A collector of city taxes is “a public officer,” within 
the first section of the United States bankrupt act of 1841; and a 
debt which he owes the city in consequence of a defalcation in his 


office of collector, is a fiduciary debt. Morse v. City of Lowell, 152. 


Challenge of Jurors. The right of a party, who is put on trial 
for a capital offence, to a peremptory challenge of jurors, must be 
exercised, if at all, before the jurors are interrogated by the court 
concerning their bias and opinions. Commonwealth v. Rodgers, 500. 


Conspiracy. An averment, in an indictment for a conspiracy, that 
the defendants conspired to defraud A., is not supported by proof 
that they conspired to defraud the public generally, or any individual 
whom they might meet and be able to defraud. Commonwealth v. 


Harley, 506. 
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Dower. A wite who executes, with her husband, a mortgage of 
his land, and releases her right to the dower therein, is entitled to 
redeem, after his death, and take her dower, by paying her due pro- 
portion of the mortgage debt; and this proportion is to be adjusted 
according to the value of her life estate in one third, compared with 
the value of the residue of the estate, including the reversion in her 
third part. Van Vronker v. Eastman, 157. 


Evidence. The declarations of a testator, before or after making 
his will, of his purpose and intentions therein, are not admissible in 
evidence, to control or explain it. Weston v. Foster, 297. Oborne 


v. Varney, 301. 


Insanity. When professional men, who have long been conversant 
with insanity in its various forms, and have had the superintendence 
of insane persons, attend the trial of a party who is indicted for a 
crime, and whose defence is insanity, and hear the testimony in the 
case, their opinions on the question whether the party was insane, are 
competent evidence, though they never personally examined the 
party. Commonwealth v. Rodgers, 500. 


Libel. In an action for a libel, evidence that the plaintiff’s gen- 
eral character was bad when the libel was published is admissible 
under the general issue, in mitigation of damages, although the 
defendant has filed a plea in justification, in addition to the general 
issue. And such evidence may be given after the plaintiff has intro- 
duced testimony to rebut the evidence given by the defendant in sup- 
port of his justification. Stone v. Varney, 86. 


Oath. A certificate was written on the back of a writ in these 
words: “ This certifies that the demand within set forth exceeds the 
sum of $300, and that I expect to recover more than that sum;” but 
it was not subscribed. A justice of the peace certifies thereunder, 
that the plaintiff (naming him) made oath to the certificate above by 
him subscribed. Held, that the plaintiff’s oath was sufficiently certi- 
fied. Farrar v. Parker, 43. 


Promissory note. ‘This instrument was held to be a negotiable note: 
“March 13th 1840. For value received, I promise to pay J. P. or 
bearer $570, it being for property I purchased of him in value ‘at 
this date, as being payable as soon as can be realized of the above 
amount for the said property I have this day purchased of said P., 
which is to be paid in the course of the season now coming.” Cota 
v. Buck, 588. 

Rail Road Corporation. Where the entrance of innkeepers, or 
their servants into a railroad depot, to solicit passengers to go to their 
inns, is an annoyance to passengers, or a hindrance and interruption 
to the railroad officers in the performance of their duties, the super- 


intendent of the depot may make a regulation to prevent persons 
Vor. III.—No. 5. 29 , ’ 4 
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going into the depot for such purpose; and if they, after notice of 
such regulation, attempt to violate it, and, after notice to leave the 
depot, refuse so to do, he and his assistants may forcibly remove them; 
using no more force than is necessary for that purpose. Common- 


wealth v. Power, 596. 


Reward, offer of. 'The mayor of the city of Boston caused an 
advertisement to be published, for about a week, in the daily papers 
of the city, stating that there had been a frequent and successful 
repetition of incendiary attempts, and offering a reward, to be paid 
by the city, for the apprehension and. conviction of any person 
engaged in these attempts. Held, that this was not to be regarded 
as an unlimited offer, continuing till it should be formally withdrawn, 
but as Jimited to a reasonable time; and that it ceased to be an offer 
after the lapse of three years and eight months. Loring v. City of 


Boston, 409. 


Trespasses. Where a tenant at will of a house remains in possession 
after refusing or neglecting to pay the rent that is due, and after the 
landlord has given him, in writing, fourteen days’ notice to quit, he 
cannot maintain an action of trespass quare clausum fregit against 
the landlord for entering the house with force and taking away the 
windows and inside doors therof. Meader v. Stone, 147. 


Verdict. A verdict will not be set aside, upon motion of the losing 
party, merely on the ground that some of the jurors were irregularly 
selected, although he did not know such irregularity before the ver- 
dict was returned. Page v. Inhabitants of Danvers, 326. 





St. Louis Circuit Court—November Term, 1845. 
BEFORE JUDGE KRUM. 
Mayo anp Wire v. Depas. 


MAaRRIAGE—DIVORCE—CONFLICT OF LAWS. 


Tue complainants filed their bill, on the Equity side of said Court, 
against defendant, alleging substantially, that the defendant and the 
wife of said Mayo, intermarried in the State of Pennsylvania, with 
the intention of making New Orleans, in the State of Louisiana, 
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their future place of residence; that immediately after their said mar- 
riage they became domiciliated in New Orleans and there continued 
to reside as husband and wife, for several years, and while thus re- 
siding there, they accumulated, by their joint industry, considerable 
property, consisting of money, goods, chattels, &c., which money, 
goods and chattels were by the usage and laws of Louisiana, the joint 
property of said husband and wife, and held by them under said 
laws in community; that after they had accumulated said property, 
they removed to St. Louis, State of Missouri, and there invested the 
said money, &c., by purchasing a certain lot of ground, in said city 
of St. Louis; that the deed of conveyance of said lot was taken in 
the name of the defendant, though purchased with the money, &c., 
of said defendant and his said wife, and held by them in community, 
&c.; that after residing in St. Louis for several years, the said de- 
fendant and his said wife returned again to New Orleans and resided 
there, and in 1844, a divorce dissolving the bands of matrimony ex- 
isting between said defendant and his said wife, was granted in due 
course of law, by the Parish Court of New Orleans, upon the petition 
and at the instance of said wife; that the defendant afterwards re- 
turned to St. Louis.to reside, and that soon after the said divorce was 
granted, the complainants intermarried, and they now file their bill, 
praying that the defendant may be held to account for the said lot, 
its rents, profits and increase, which was purchased with the joint 
property of said defendant and his former wife, and held by them at 
the time in community, and also that alimony may be decreed, &c. 

The defendant demurred to the complainant’s bill, mainly upon 
two grounds. 

1. That by their change of domicil from New Orleans to St. Louis, 
the said defendant became entitled, under the laws of Missouri, to 
the whole of the moncy, goods and chattels, belonging to himself and 
wife, and then in his possession. 

2. That a divorce having been granted dissolving the bands of 
matrimony, existing between said defendant and his former wife, a 
bill to recover alimony could not now be maintained. 

The Court sustained the demurrer to so much of the complainant’s 
bill as relates to, and seeks to recover alimony, and so much and such 
part of the bill was dismissed; and, upon the other point, the Court 
held, that the beneficial and pecuniary rights of the wife, which 
resulted under the laws of Louisiana, by her marriage with said de- 
fendant, were not altered or changed under the fact of this case, by 
their change of domicil, according to the maxin, Nemo potest mutare 
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domicilium suum in alterius injuriam; thus establishing the rule, that if, 
by the law of the matrimonial domicil, (or where the property was 
acquired,) there exists a community of property, between the hus 
band and wife, and they remove to another State or country where 
no such community exists, the rights of neither party are changed, 
and the community applies in the same manner as in the original 
domicil; that where there is no express contract the law of the mat- 
rimonial domicil, (or place where goods and chattels are acquired,) 
will govern as to all the rights of parties to their present property in 
that place, and as to all personal property every where, upon the 
principle that moveables have no situs—in other words, that they ac- 
company the persons every where. 

The demurrer, therefor, as to so much and such part of the bill as 
seeks an account of the said community property was overruled, and 
an account decreed. 





Wyandot Common Pleas, Ohio—November Term, 1845. 
SwiInEHEART AND Wire vy. Mituican. 


[Rerortep By L. D. Sears.] 


[We have taken the liberty of striking out from this report all that relates to the 
first plea of the general issue. We publish the residue to show of what materials a 
bar may be composed. The counsel for the defendant in this case, must, of course, 
have passed an examination before being admitted. But what a commentary on our 
system of examinations! Ebs.] 


Tuts was an action of slander for words charging the wife with 
want of chastity. The declaration contained two counts. In the 
first, the words “ Jane S. is a whore, and I can prove it,” were 
charged, and in the second, they were inserted in the past tense. 

Defendant pleaded the general issue; and also a plea of justifica- 
tion, verbatim, punctuatim, et literatim, et spell-at-em, as follows. 

“ And for a further plea in this behalf as to the speaking and pub- 
lishing the words following Parcel of the words in the said sécond 
count of the said declaration mentioned, to wit (actio non,) because 
he says that before the time the said words were by him spoken the 
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said plaintiffs had the said bastard child, and the said defendant did 
in a certain private discourse, had (some time last winter) when with a 
confidential friend, as he suposed, did state in a confidential manner, 
that the said plaintiffs had bore and was delivered of a bastard 
child, and he thought that fact could be proved, and he believed 
that would constitute her a whore, and a woman of bad carachter 
for chastity. But the defendant did explain the matter in that pri- 
vate discourse, concerning the said plaintiffs, but did not ever speake 
in a public manner against the said plaintiffs, as charged in the Dec- 
laration. The defendant did state that the plaintiffs carachter 
was bad To wit: at Wyandot county aforesaid, by means whereof 
the said defendant did speak the said words in the introductory part 
of his plea, mentioned as it is lawful for him to do, and this the said 
defendant is Ready to verify, wherefore he prays judgment, If the 
said plaintiff ought to have or maintain his aforesaid action thereof 
against him, &c.” 

The plaintiffs demurred specially to the second plea, and among 
some dozen others, assigned the following causes. “ That the second 
plea is informal, because the words “(actio non)” of which the said 
defendant denies the speaking, are not followed by the words “as ante 
906” or by the words “witerius, &c. as ante 907.” That the said plea 
conflicts with the laws of nature, outrages common sense, violates 
all the rules of * well pleading,” and is in all and singular, its parts, 
clauses and members, ambiguous, absurd, insensible, unintelligible, 
nonsensical and contradictory; drawn in a slovenly, negligent and in- 
artificial manner, disgraceful to the records of the Courts, and is in 
other respects uncertain, informal and insufficient.” 

Per Curiam. The second plea violates all the rules, and is in- 
curable. The demurrer is sustained. Let the defendant go to trial 
on the general issue. 





DECISIONS OF THE OHTO SUPREME COURT IN BANK—JAN. TERM, 1846. 


[Rerortep For THE Onio Strate Journat, sy H. Griswo xp, Esq.] 


Monday, January 5, 1846. 
The Court met, Present, Hon. Revsen Woon, C, J., Hon. Na- 
THANIEL C. Reap, Hon. Perer Hrrencocx. 
After calling the Docket, the Court adjourned until to-morrow 
morning at nine o’clock. 
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Tuesday, January 6, 1846. 

The Court met. Present, the same Judges as yesterday, and Hon. 
Marruew Brircnarp. 

The Court adopted the following rule: 

Ordered, That in all cases to be argued at Bar in open Court, it 
shall be the duty of the counsel for the party holding the affirma- 
tive, to furnish each member of the Court with a full abstract of the 
case, with a brief of the points made and authorities relied upon. 
And it shall be the duty of the opposite counsel, in like manner, to 
furnish each member of the Court with a similar brief of the points 
made, and authorities relied upon in the defence—and which said 
abstract and briefs shall be legibly written or printed, and furnished 
at least one day before the case is called up for argument. 

No decisions were pronounced this day. 





Wednesday, January 7, 1846. 
No. 2. Edward Cowles, et al. ve Henry Raguct, et al. Chancery, 
Hamilton. Hrrencock, J. Held, that a mortgagor may redeem, not- 
withstanding the consideration of a note to secure the payment of 
which the mortgage was executed, was illegal or contrary to the 


policy of the law. 


No. 11. Daniel Brush, et al. v. James Kinsley, et al. Chancery. 
Muskingum. Reap, J. Held, 1. That the assignee of a promissory 
note, given in consideration of land, the vendor not having parted 
with the legal title, and the vendee not having paid all-the purchase 
money, cannot sustain a bill to enjoin the payment of the purchase 
money to the vendor, obtain a decree for the amount of such note 
against the vendee, and a decree for the sale of his interest in the 
land, 2. That a vendor not having parted with the legal title, the 
purchase money not having been paid, is possessed of both the legal 
and equitable title to the land. 3. That a vendor’s lien is personal, 
and does not pass to assignee of a promissory note for the purchase 
money. 

Demurrer sustained and bill dismissed. 


No. 3.—The State of Ohio, ex relatione, John A. Corwin, v. The 
Urbana and Champaign Mutual Insurance Company. Quo Warranto. 
Champaign. Woop, C. J. Weld, 1. That when an incorporated 
company is by its charter authorised to loan money, without restric- 
tion as to the rate of interest, it does not work a forfeiture of its 
charter to receive more than six per cent,; but that the excess over 
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six per cent. cannot be collected by law. 2. That it is not a vio- 
lation of a charter, which contains a clause prohibiting the exercise 
of banking powers to receive money on deposite. 


Thursday, January 8, 1846. 

No. 2. Jabez B. Larwill v. John Kirby. Error. Crawford. 
Hrrencocx, J. Held, 1. That in an action under the Statute by the 
father of a female, against the Clerk of the Court of Common Pleas 
for granting a license contrary to the Statute, evidence of the bad 
character of the husband, may be received and considered by the 
Jury. 2. That a recovery and satisfaction in such action, is not a bar 
to a suit by the father for enticing away his infant daughter, and 
depriving him of her service. Judgment reversed. 


No. 16. Lessee of Ashur Wycoff v. John Stephenson. Ejectment. 
Motion for new Trial. Brown. Brrcnarp, J. Held, 1. That the 
survey of entry in the Virginia Military Districts, limits the grant 
to the calls inthe survey. 2. That where there is a discrepancy in 
the calls, the line actually run is to be found by having recourse to 
the more certain, fixed and natural objects called for as the boundary. 
New trial granted. 

Hon. E. Lane, the Master Commissioner appointed at the last 
session of the Court to examine the affairs of the Ohio Life Insurance 
and Trust Company, submitted his report. 


Friday, January 9, 1846. 

No. 22. William T. Dixon v. City of Cincinnati.  Certiorari. 
Hamilton. Urrencocx, J. Held, 1. That proceedings of the City 
Council of Cincinnati, in opening streets, in assessing damages and 
special taxes, cannot be reviewed on certiorari. 2. That certiorari 
will not be sustained to reverse a judgment of the Mayor of Cincin- 
nati which is absolutely null and void. 

Reap, J. dissented. 


No. 26. Ira B. Carey v. Ezekiel Folsom, ct al. Chancery. Cuy- 
ahoga. Reap, J. Held, 1. That in a case of sale of mortgaged 
premises in parts, to different purchasers, the mortgagee, on foreclos- 
ure, will be limited to exhaust the part last sold, and then in inverse 
order of sale till the mortgage be satisfied, &c. 2. That when dif- 
ferent persons hold parts of the mortgaged premises, some under ju- 
dicial sales, and some on private sale by the mortgagor, the same rule 
applies—exhausting the right last acquired first. 3. That a pur- 
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chaser at judicial sale will overreach a purchaser of the mortgagor, 
pending appeal, by virtue of the judgment lien attaching prior tosuch 
purchase. 


No. 27. Elliott, Gray’s Administrator v. Orlando H. Allen. Re- 
plevine Cuyahoga. Bircnarv, J. Held, 1. That it is error in 
the Court to assume to find a disputed fact, and on that assumption. to 
arrest from the jury evidence which otherwise would be competent. 
2. That one entrusted with personal property may, in Replevin, 
without re-delivery, contest the right of ownership and possession, 


No. 4. Morris Symonds et al, v. City of Cincinnati. Trespass. 
Motion for new trial. Hamilton. Woon, C. J. Held, 1. That in 
an action for the value of private property taken for public uses, it is 
competent to the defence to show the benefit conferred on the owner 
by the appropriation. 2. That such benefit may be considered 
by the jury in estimating the damages. Motion granted. 

Reap, J. dissenting, Held, 1. That when private property is ta- 
ken for public use, the exact value of the property taken must be 
paid the owner in money—that consequential benefits cannot be offset 
against such claim, 2. That when in addition to the value of prop- 
erty taken, compensation is sought for consequential damage, resulting 
benefit, if any, may be offset against such consequential damage. 
3. That the compensation should precede the taking of private 


property. 


Saturday, January 10, 1846. 

No. 31. Sheldon J. Kellogg, et al. v. Joseph Brannan, et al. Chan- 
cerye Hamilton. Hrrencocx, J. Held—That under the law of 
February 26, 1840, “providing for the collection of claims against 
Steam ‘boats and other — crafis, and authorizing proceedings 
against the same by name,” a mortgage of the craft has not a lien’ 
preferable to the claims of creditors, especially if the craft is running 
for the joint interest of owners and mortgage. 


No. 14. Frederick Gibler, etal. v. James M. Trimble. 


No. 15. Josiah Roberts, et al.v. Same. Barr, et al. ve Same, and 
William Carothers, etal. v. Same. Chancery. Highland. Reap, J. 
Held, 1. That persons having an interest in the lands by contract 
of purchase from the legal holder of Military land warrants, having 
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paid up the purchase money, and being in possession, are necessary 
parties to a suit instituted against the legal holder of the same to 
compel an assignment of such warrants, and all interest in lands ac- 
quired under them by entry, location and survey. 2. That if not 
made parties, they are not prevented by the doctrine of lis pendens 
from proceeding during the pendency of such suit to clothe their 
junior equity with the legal title, by doing acts necessary to that end, 
and procuring Patents from the United States. 3. That the doc- 
trine of State equity will apply in such ease to protect the junior 
equity, after an undisturbed possession for a great length of time. 


No. 29. The Steam Boat Waverley v. Joseph Clemens. Error. 
Hamilton. Woon, C. J. Held, 1. That the purchaser of a Steam 
boat with notice of a debt created on account of the boat by the 
original owners, takes the boat subject to such debt. 2. That such 
boat may be seized and sold by the creditor in the hands of such 


purchaser with notice. 


Monday, January 12, 1846. 
No. 10. Benjamin H. Buckingham vy. The Zanesville and Mays- 
ville Turnpike Company. Chancery. Muskingum. Urreucock, J. 
Held—tThat the effect of the act of the 11th of March 1844, entitled 
* an act to provide for the payment of Contractors on the Zanesville 
and Maysville Turnpike Road” is, to relinquish, for the payment of 
the debts therein specified, the tolls due the State, until those debts 


are paid. . 


No. 17. Lessee of James M. Trimble v. James Boothby et al. 
Ejectment. Brown. Reap, J. Held, 1. That persons having an 
equity in lands, on contract with a trustee of Military land warrants, 
are necessary parties to a suit in Chancery by cestut que use, to com- 
pel the legal title to such warrant, and entries and surveys under the 
same, and if not parties, the doctrine of lis pendens does not prevent 
such contract purchasers from perfecting this legal title. 2. That 
under deeds with covenants of general warranty, made during the 
pending of such suit, although a decree may have been rendered 
against the trustee to compel the assignment of such warranty, yet 
if it remain unexecuted and is suffered to lay dormant, the doctrine 
of lis pendens does not apply, and the legal title to the land becomes 
vested in the trustee by patent, and enures to the benefit of covenant- 
ers, and perfects their legal title. 3. That under the act of Congress 

Vo. II. 30 








234 Decisions of the Ohio Supreme Court in Bank. 


of 1836, respecting Patents issuing in the name of deceased persons, 
who had conveyed the land with covenants of general warranty— 
such covenants being in life against the heirs—the Patent transfers the 
legal title to the grantees under the covenants of the deed. 


No. 25. The State of Ohio for the use, &c. v. Darley & Rucker. 
Debt on Recognizance. Demurrer. Monroe. Woov,C. J. Held, 1. 
That a special plea in bar, that the defendants did not acknowledge 
the recognizance is insufficient. 2. That aspecial plea, that the recog- 
nizance was obtained by the fraud and covin of the justice is insufhi- 
cient. 3. That no fact can be specially pleaded which amounts to 
the general issue only. 


Tuesday, January 13, 1846. 
No opinions were pronounced by the Court this day. 


Wednesday, January 14, 1846. 
No. 38. Timothy Brainard, et al. v. John Harris. Chancery. In- 
junction. Portage. Hrrencocx, J. held, that giving time for the pay- 
ment of a judgment is a sufficient consideration for a note given by 
the defendant’s to the plaintiffs’ attorney for his fees in the suit. 
Bill dismissed. 


No.41. Robert Curry v. Benjamin Fulkinson’s Executors. Chan- 
cery. Coshocton. Reap, J. held, that a husband cannot pursue a 
legacy in his own right, accruing to the wife during coverture, after 
her death. Bill dismissed. 


No. 44. James Stilley et ux. v. Peter B. Folger et al. Chancery. 
Dower. Hamilton. Woop, C. J. held, 1. That a reasonable ante 
nuptial agreement will bar the wife of dower. 2. That the election 
of the widow to take under the will of her husband, to bar her of 
dower, must be made to the Court of Common Pleas within six 
months after probate of the will. Bill dismissed. 


Thursday, January 15, 1846. 

-No, 42. John Butler v. Andrew W. Wilson. Error. Clermont. 
Hrrencock, J. held, 1. That articles of separation by husband and 
wife, through the medium of a trustee, and for the separate support 
and maintenance of the wife, are not void, as against public policy. 
2. Oyer cannot regularly be craved of a deed where profert is not 
made of the same in the previous pleading. 3. That a plea which 
does not answer the entire declaration, is bad on demurrer. Judg- 
ment affirmed. 
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No. 45. George Snellbaker v. Gest & Mills. Errore Miami. Reap, 
J. held, 1. That when a demurrer to the plea or replication has been 
over-ruled and withdrawn, and an issue of fact joined, such de- 
murrer constitutes no part of the record, and will not be considered 
on error. 2 Thatif an immaterial issue be joined, and a repleader 
not awarded, it is error. 3. That if matter is pleaded or replied in due 
form, but which if found true by the jury, constitutes neither a bar 
nor answer, there should be judgment non obstante veredicto in favor 
of the party whose plea is confessed, and not avoided by the fact 
found by the verdict. 4. That a replication, under the Statute of 
Limitations to the plea of the Statute, that the defendant, after the 
cause of action occurred, and during the time limited by the act, 
removed from the State to parts unknown, and that the action was 
commenced within the time first limited by the act, after his return 
to the State, and his place of residence became known to the plain- 
tiff, after such return, avoids the effect of the Statute of Limitations, 
as to the time which had run prior to such removal and during such 
absence, and gives the full time to commence suit, after the period of 
such return, and the place of residence becoming known to the 
plaintiff’ Judgment affirmed. 


No. 33. Israel Dille, et al. v. Susannah Woods, et al. Bill of Re 
view. Licking. Bircuarp, J. held, 1. That where a witness is ob- 
jected to, on the ground of interest, and by the statements in the 
bill of the party offering his evidence, it appears that he will be sub- 
jected to less liability, in the event of his recovery, than the sum to 
be recovered of the witness.in that event by the opposite party, he 
is competent, notwithstanding his disclaimer of all interest in the 
suit, 2. That when a bill sets forth title in several, and the decree 
pursues the allegations of the bill, if the proof only shows a title to 
recover in part, of the complainants, the variance is fatal. Decree 
reversed, 


No. 35. William Clark v. Samuel Parr. Covenant. Licking. 
Woop, C. J. held, 1. That on a covenant of warranty of title, when 
the plaintiff has been evicted by title paramount, and the whole 
premises: lost, the rate of damages is the consideration paid with in- 
terest. 2. That when the plaintiff has enjoyed the rents and profits, 
interest can only be recovered for a period of four years anterior to 
the judgment in ejectment; as the Statute of Limitations bars the ac- 
tion in trespass for mesne profits against the plaintiff anterior to that 
period, and he is not compelled to account for them to the plaintiff 
in ejectment. [To be concluded in the next number.] 
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AMliscellaneons. 


WARREN ON LAW STUDIES.* 


We have received this work from Derby, Bradley, & Co. It isan 
American reprint from the second English edition, with an American 
Introduction and Appendix, by Thomas W. Clerke of New York. 
Mr. Warren, the author, is perhaps, like Talfourd, better known in 
this country, as a man of letters, than as a lawyer. He is understood 
to be the author of the Diary of a Physician, Ten Thousand a Year, 
and Marston or the Memoirs of a Statesman—all works of remarka- 
ble merit in these trashy times. Mr. Clerke, the editor, is at the head 
of a Law School, in New York, where we understand he has the 
reputation of being a very learned lawyer, and an excellent teacher. 
We havea right, therefore, to expect a first rate English book, judi- 
ciously prepared for the United States, and our expectation is fully 
realised. ‘The book is really a book—a good book—a learned book 
—one out of a thousand, as books now go—one which, though writ- 
ten for students, we advise every expert to read at his earliest con- 
venience. It not only points out the way to become learned in the 
law, but accompanies you on the journey, and beguiles the tedium, 
with pleasant anecdotes and agreeable illustrations. The only feeble 
point, is that which the author has devoted to the profession in this 
country, of which he knew little or nothing, as is shown by the Amer- 
ican editor. But while he keeps at home, he is truly at home. We 
shall make several extracts to show the nature of the work. 

The following are from the author’s preface. 


“'THoueH nominally a second edition of a book published by the 
author ten years ago, the present one is essentially a new work, of 
which the former may be considered as little more than an imperfect 





* A popular and practical Introduction to Law Studies, and to every department of 
Legal Profession, Civil, Criminal, and Ecclesiastical; with an account of the state of 
the Law in Ireland and Scotland, and occasional illustrations from American Law, 
by Samvex Wanrzen, Esq., F. R. S., of the Inner Temple, Barrister-at-law. 


———Simul ac duraverit xtas, : 
Membra animumque tuum, nabis sine cortis—Hor. 


From the Second London Editon; entirely remodelled, re-written, yt en- 
larged, with an American Introduction and Appendix, by Tuomas W. CLERKS 
Counsellor at Law. 
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epitome. ‘The reason of such a complete change, both of plan and 
execution, has been, the author’s conviction that the original work 
might be greatly improved, and made much more extensively useful. 
Since it was published, he has had ten years’ additional experience, 
both as a Pleader, and at the Bar; and during that period has, of 
course, had more extensive opportunities than he had previously en- 
joyed, of rg practically acquainted with the profession, in all 
its departments. ‘he chief results of his experience and observation 
are now submitted to the profession and the public, with deference 
and anxiety, 
* * * 

It has been the earnest endeavor of the author to exhibit the ad- 
vantage,—nay, the absolute necessity—of students devoting more 
time, and more persevering and systematic_labor, to the acquisition of 
legal knowledge, and of the power of using it, than are, he is con- 
vinced, at present bestowed by the great majority of those who of 
late years have crowded, and continue to crowd, in such numbers 
to the Bar. 

| * * * * 

The author has also availed himself freely of the valuable writings 
of those eminent American jurists, Chancellor Kent and Mr. Justice 
Story; with a view to illustrating some of the variations existing be- 
tween our own and the American administration of the Common Law, 
which may suggest useful and interesting analogies and comparisons, 
to lawyers on both sides of the Atlantic. 

* * . * 


Students for the Bar, may rest assured, that notwithstanding the dif- 
ficulty of fairly obtaining practice, occasioned by the fearful extent 
to which the profession is overstocked, the persevering and systematic 
study of the law, is more necessary than ever, to secure any measure of 
real success, and affords absolutely the on/y chance of attaining em- 
inence. Mediocrity and superficiality may suffice for securing, and 
even keeping for a while, by the aid of strong connection, an in- 
ferior position; but profound learning, especially if coupled with emi- 
nent talents, and — by discretion, is as likely as ever—possibly at 
present, more so than ever—to urge on its possessor to distinction. 

* * %* * 


This work has cost its author the severe and unremitting labor, 
during every moment which he could spare from business, of the 
last twelve months; and if it shall meet, notwithstanding the errors 
and defects which may be detected in it, with the approbation of 
those persons of candor and judgment, whose opinion is decisive of 
the fate of every work submitted to the profession, and if it shall 
contribute effectually to assist students and others for whom it is de- 
signed, the author’s exertions will have been abundantly rewarded, 
and he will feel that he has not altogether failed, in attempting to 
discharge some litile portion of “that debt which every man, says 
Lord Bacon, owes to his profession.” 
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The following extracts are from the American Editor’s Intro- 
duction. 


“In presenting this enlarged and re-modelled edition of the “ Law 
Studies” to the American bar and public, the editor feels assured, 
that it will be welcomed by them, not merely as a work far surpass- 
ing any other on the same subject, but as the only one, yet published 
of real practical utility. ‘To say nothing of its superior merit as a 
literary performance, displaying extensive knowledge and presenting 
a model of style, chaste, forcible, and unaffected, itis unrivalled as 

ee 
a professional gut de js , 

Our author very clearly shows the destitute state of legal educa- 
tion in England; which seemsto have made little or no progress 
since the time, when Blackstone delivered his introductory lecture, 
in Oxford, at the opening of the Vinerian course in 1758. The 
Commentator then expressed his amazement, that there should be no 
other state of life,—no other occupation, art, or science, in which 
some method of instruction is not looked upon as requisite. A 
youth entered upon the study of the law with no public direction to 
pursue legal inquiries,—no private assistance to remove the distresses 
and difficulties which always embarrass a beginner. 

* * * * 

In England, the legal student is not in quite so helpless a condi- 
tion, as he is generally found to be in this couutry. By entering the 
office of a pleader or conveyancer, he receives instruction in certain 
branches of the science. But this is not compulsory, and falls short 
of many benefits resulting from a system, which may be quite as 
practical, and more popular and academical. In America, generally, 
the student enters the office of a practitioner, from whom he cores 
receives any kind of regular instruction. He has a desk assigned 
to him, where, if his preceptor has a full practice, he drudges from 
morning to night in copying, or if there is little practice or none, he 
spends the same time in yawning over Blackstone or Kent, until, at 
the expiration of a certain number of years, he takes his seat some 
evening at a public examination, gravely ordered by the Judges, 
where a few questions on practice are put to him;—he answers them 
or not, as the case may be, and next morning is dubbed a lawyer. 

* * 


Our author laments the disproportionate increase of the profession 
in England:—an evil of still greater magnitude here. It is certainly 
to be deplored, that so many, who would be useful to society, and be 
profitably employed, in occupations better adapted to their faculties 
and acquirements, should commence a career, where they meet noth- 
ing but defeat and want. But although the evil may be mitiga- 

e 


ted, it will no doubt continue to exist. The professions will b 
always overstocked. It is a cheap way,—young men and their 
' partial parents think,—of obtaining a modicum of honor, and perad- 
venture, increasing the gentility of the family. The circumstance of 
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its opening a path to political employment, is another principal rea- 
son of this excess. But nevertheless, I hope the day is approaching, 
when knowledge, and consequently conditions and employments, will 
be more equalized; when in this republican land, the spirit of its 
institutions will be more abundantly realized; and when mechanical 
employments, which progress in the arts of life is daily multiplying, 
and popular education daily making more honorable, will be sought 
after by the highest and most worthy; and the most genteel, if such 
is the word, will not be ashamed of being a scientific ship-builder for 
instance; or of being engaged in any other employment, for which 
his physical and mental abilities best adapt him. 
* * * * 

In the following work some law will be found not applicable to 
the United States, which I have pointed outin an Appendix. I have 
also noted a few capital mistakes into which the author has fallen, in 
regard to this country. I request that the reader will give his atten- 
tion to the appendix after he peruses the work. 

I have added as a kind ofsupplement to the text, on the same sub- 
ject, a review of the interesting and all-important subject of Special 
Pleading, to which I also invite the attention of the reader. On the 
whole, I confidently hope, that this edition of the * Law Studies ” will 
be received by the American law student, and by the friends of 
science generally, as a valuable acquisition to the stock of elementary 
learning ;—that its tone of moral rectitude will be appreciated; and 
that the system of professional preparation and discipline, which it 
recommends, will be encouraged and adopted as an effectual method 
of advancing knowledge, and of elevating the character of the Amer- 


ican bar.” 





£ 


UNITED STATES DIGEST. 

Tue Title Page of this work is—“ Digest of the Decisions of the 
Courts of Common Law and Admiralty in the United States.” It 
will thus be seen that it does not cover any part of the ground occu- 
pied by the “American Chancery Digest,” but purports to cover all 
other American ground. We have received from Messrs. Lrrrix & 
Brown of Boston, the publishers, the first two volumes of this work. 
The third and last will soon be published. We observe that it is for 
sale by Mr. J. F. Desilver (late Desilver & Burr,) of this city. The 
first volume was prepared by Turron Mercatr, and Jonaruan C. 
Perris, and published in 1840, and has already received the seal of 
public approbation. Of the other two volumes, Grorce P. Curtis 
is the Editor. All these gentlemen have been previously tried as au- 
thors or editors, and have proved themselves worthy of confidence. 
This book, therefore, appears with all the external guaranties of be- 
ing a good book; and from the examination we have had time to 
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give it, we think the general voice will so decide upon inspection. 
The chief use of all digests is to assist lawyersin the preparation of 
their cases. ‘They are not of themselves authorities, but only guides 
to authorities. This book undertakes to guide us to all the reported 
American decisions, except those in Chancery. If then it be, as we 
believe it is, a trustworthy guide, it must be one of the most useful 
books we have, and as such we confidently commend it to the pro- 
fession. 

We take this occasion to say, that if any of our readers should 
wish to order English books, they may do so through Messrs Lrrriz 
& Brown, of Boston, who.have made arrangements for supplying 
every thing in that line, on as good terms, as can be had in London. 
Such, at least, is our information and experience. 





JARMAN ON WILLS. 

We have received the American edition of this very learned and 
popular work, in two volumes, from Messrs Lirrte & Brown, of 
Boston, the publishers. This edition was prepared by J. C. Perxins, 
of whom we have before had occasion to speak in high terms, as an 
Editor, and contains such copious references: to American decisions, 
as to make it, for all practical purposes, essentially an American 
Work. In fact, we feel entirely safe in saying, in the absence of an 
actually American work, that it is by far the best treatise extant, on 
this important brach of law. We are informed that Mr. Desilver, 
the publisher of this Journal, has it for sale in this City. 





NUISANCES IN CITIES. 

Tae New York Commercial gives an account of a law decision in 
that city in the case of Joseph Blunt vs. Allen Hay—an action to 
recover damages for injury done to plaintiff’s house by the proximity 
ofa soap and candle factory. Chief Justice Jonzs, in his charge to_the 
jury, in allusion to the idea that the defendant had located his estab- 
lishment there while most of the vicinity was unimproved, and that 
those who afterwards came intothe neighborhood had no right to com- 
plain, said that he did not consider the point well taken; and that in 
large cities where the suburbs are in a constant state of progress, from 
day to day, the proprietors of such establishments are bound to yield 
so far as not to permit those establishments to be a nuisance to 
the general welfare. 








